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The Indonesian Lank Bank Agency (“Land Bank”) is a sui generis
institution that has broad authority including providing convenience for
investors and implementing agrarian reform based on the value of justice
and legal certainty. This paper aims to analyze the disorientation of
authority and overlapping regulations of the Land Bank, examine the
Land Bank’s authority based on the cybernetic concept of Talcott Parsons
and deconstruct the Land Bank's authority in terms of the value of justice.
This research is a normative study that uses secondary data collected
through literature research and analyzed the data through content
analysis. Based on the analysis, it is found that there is a disorientation of
the Land Bank’s authority as its authority to implement the agrarian
reform aimed at creating equitable land ownership is contradictory to its
authority to facilitate investments that use large areas of land. The
implementation of agrarian reform by the Land Bank also faces
overlapping regulations and authority. Based on Talcott Parsons’
cybernetic concept, the Indonesian government prioritizes investment
facilitation authority (economic subsystem) which has the highest energy
and therefore ignore agrarian reform (social subsystem) which has lower
energy. This is not in line with the principle of justice, namely partiality
to the disadvantaged party since it prioritizes the interests of business
entities as the more economically advantaged party and overrides the
interests of people who do not own land or control land less than the
minimum limit.
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1. Introduction

The independence of the Republic of Indonesia on August 17, 1945 has two meanings
for the development of its agrarian law, namely the end of colonial agrarian law and
the starting point of national agrarian law. The purpose of national agrarian law is to
create justice, determine beneficiary and ensure legal certainty in controlling agrarian
resources to realize the greatest prosperity of the people, including the peasants. Based
on these objectives, Law no. 5 of 1960 concerning Basic Agrarian Law (hereinafter
referred to as “BAL”) was issued as an umbrella act in the agrarian sector. BAL is
contextual and pro to the interests and welfare of the community, making this
regulation categorized as a populist and responsive regulation.! However, the politics
of national agrarian law changed during the New Order era with the creation of various
capitalism-oriented sectoral regulations to accommodate the heavy flow of investment
in natural resources at the time, marking the beginning of capitalism waves that had a

significant influence in agrarian sector.2

The politics of agrarian law that emphasized liberalism and capitalism during the New
Order era brought negative consequences for the development of national agrarian
law, namely the widening inequality of land tenure in society and the increasing
poverty rate among farmers. The will to change this condition emerged during the fall
of the New Order and the birth of the reformation period through People’s Consultative
Assembly Decree No. XVI/MPR/1998 concerning Economic Politics in the Framework
of Economic Democracy. This regulation explicitly states that the management and

utilization of land as well as natural resources must be based on justice.

The substance of the decree’s provisions has not been fully achieved because due to
the absence of changes in the perspective of state administrators who continuously

prioritize investment and sacrifice the interests of weak parties such as farmers.3 Such

! Ballian Siregar et al., “The Role of Communication as Agrarian Conflicts Resolution (Systematic
Literature Review,” Studies in Media and Communication 12, no. 2 (2024): 377,
https://doi.org/10.11114/smc.v12i2.6729.

2 Bosman Batubara et al., “Urbanization in ( post- ) New Order Indonesia : connecting unevenness in the
city with that in the countryside Urbanization in ( post- ) New Order Indonesia : connecting,” The Journal
of Peasent Studies 2, no. 1 (2022), https://doi.org/10.1080/03066150.2021.2000399.

3 Tarmizi, “Legal Simplification of Land Regulation Associated with Increased Investment as the Basis
for Conceptualization of the Omnibus Law,” Journal of Advanced Research in Law and Economics 11, no.
1 (2020): 203-7, https://doi.org/10.14505/ /jarle.v11.1(47).24.
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policies have undoubtedly led to an increase in the land Gini ratio, poverty in the
agrarian sector and an increase in agrarian conflicts. Problems in the agrarian sector
became even more complex when Law Number 11 of 2020 concerning Job Creation as
last amended by Government Regulation in Lieu of Law Number 2 of 2022 concerning
Job Creation, commonly known as the Omnibus Law, was issued. One of the clusters in
this regulation is the land sector (Chapter VIII), which includes the land bank agency
as contained in Article 135 of Job Creation Law and elaborated under Government

Regulation no. 64 of 2021 concerning Land Bank (hereinafter referred to as “LBGR”).

The presence of the Indonesian Land Bank Agency (hereinafter referred to as the “Land
Bank”) as a new institution in the agrarian sector raises various controversies since the
regulations on the Land Bank are based on the Job Creation Law which prioritizes ease
of investment and protection of business entities’ rights as stated in the consideration
of this law and clearly illustrated in the Academic Paper of the Job Creation Law. When
the choice is to prioritize investment, there is a potential to view land as capital that
can be exploited to encourage business activities and land control on a very large scale
by investors. This represents a significant expansion of the country’s social justice
ideals, which are now firmly rooted in the values of collective responsibility and shared
prosperity.* In contrast, the prevailing capitalist values are characterized by

exploitation and the pursuit of self-interest.

Moreover, the Land Bank, as stated in the Job Creation Law and the LBGR, is
conceptualized as a sui generis institution with very broad authority and a significant
yet disoriented influence, namely to encourage investment utilizing large-scale land,
while also carrying out agrarian reform and redistributing land to realize equitable
land ownership. This shows that the Land Bank’s authority and roles contradict each
other. If the Land Bank’s operation emphasizes the ease of investment, it then becomes
an institution that is not populist and not responsive to the inequality of land
ownership and many agrarian conflicts in Indonesia. On the other hand, if it merely
focuses on the implementation of agrarian reform, it faces a conflict of authority with

the Acceleration Team of Agrarian Reform, which is also authorized to implement

4 Almuth D Merkel, “The Social Market Economy as a Forumla for Peacce, Prosperity adn Sustainability,”
School of Conflict Management, Peacebuilding and Developmen 5, no. 1 (2021).
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agrarian reform. The implementation of agrarian reform by the Land Bank clearly does
not increase revenue for the institution. On the contrary, if it focuses on investment

aspects, economic benefits will be generated.

A common thread can be identified in the aforementioned views regarding the
disorientation of the Land Bank’s authority and overlapping regulations . These
irregularities have the potential to escalate injustice in law enforcement for the
community, especially vulnerable communities such as farmers. Therefore, an in-depth
review of the authority and regulations of the Land Bank is necessary to create a fair
and good policy. In light of the aforementioned considerations, it is evident that justice
represents the prima facie value of any social institution.> Consequently, the mere
presence of injustice renders any policy or legal product, regardless of its intrinsic
merits, subject to review. This encompasses an examination and description of the

implementation of the Land Bank in Indonesia.

This article differs from other articles on the authority in the management of land
banks that ensures the implementation of more prosperous, fair and sustainable land
management,® the ineffectiveness of the institution's authority to control land prices,’
the importance of public participation in a land bank’s management and
administration,® as well as the relationship between the land bank and spatial planning
and sustainable development in China.? The difference between those articles and this
study lies in the focus of the discussion, namely the authority of the land bank agency

in Indonesia, which has a conflicting orientation. Another difference is the use of the

> Naufal Hasanuddin Djohan, “Menemukenali Efektivitas Penghapusan Perdagangan Orang dalam
Mewujudkan Perlindungan Hukum untuk Perempuan di Indonesia,” Progressive Law and Society 1, no. 1
(2023): 1-13.

6 Martin Roestamy et al., “A Review of the Reliability of Land Bank Institution in Indonesia for Effective
Land Management of Public Interest,” Land Use Policy 120, no. February 2020 (2022): 106275,
https://doi.org/10.1016/j.landusepol.2022.106275.

7Jeffrey S. Lowe, Natalie Prochaska, dan W. Dennis Keating, “Bringing permanent affordable housing and
community control to scale: The potential of community land trust and land bank collaboration,” Cities
126, no. January 2021 (2022): 103718, https://doi.org/10.1016/j.cities.2022.103718.

8 Serene Ho, Pranab R. Choudhury, dan Richa Joshi, “Community participation for inclusive land
administration: A case study of the Odisha urban slum formalization project,” Land Use Policy 125, no.
May 2022 (2023): 106457, https://doi.org/10.1016/j.landusepol.2022.106457.

9 Wenze Yue et al., “China’s land-sea coordination practice in territorial spatial planning,” Ocean and
Coastal Management 237, no. October 2022 (2023): 106545,
https://doi.org/10.1016/j.ocecoaman.2023.106545.
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cybernetic concept proposed by Talcott Parsons in describing the problem of the Land

Bank’s authority.

2. Problem Statement

The previous description highlights problems regarding the duties and authority of the
Land Bank, which are not only conflicting but also increasingly complex with
overlapping regulations. This article, therefore, provides a comprehensive analysis of
the disoriented authority and overlapping regulations of the Land Bank. In this article,
the authors first outline various issues related to the Land Bank’s authority. The
problems are subsequently analyzed based on the cybernetic concept proposed by
Talcott Parsons, stufenbeautheorie by Hans Kelsen, and Theory of Justice by John Rawls.
They are utilized to provide a theoretical review and predictions regarding the
priorities of the Land Bank in the exercise of its authority between prioritizing
investment or implementing agrarian reform. In the final part, an analysis is conducted
on the suitability of the Land Bank’s authority with the value of justice as the main value
in law and its suitability with the objectives of national agrarian law, namely the

greatest prosperity of the people.

3. Methods

This research is a normative study that conceptualizes law as legislation. This article
uses secondary data collected through literature research. The collected data were
analyzed using content analysis, which included coding, interpreting data, and drawing

conclusions.®
4. Discussion

4.1. Land Bank’s Authority Disorientation and Overlapping Regulations

The Land Bank is a special entity (sui generis) that has special authority to carry out
land management in Indonesia. The question that arises then is what is meant by the
special agency (sui generis) itself. The Job Creation Law and the LBGR do not explain
the meaning of the word “sui generis”. The unclear definition of the Land Bank is further

complicated by its disoriented authority, which on the one hand is promoting large-

10 Muh Afif Mahfud, “Progressive Agrarian Law as a Concept to Attain Social Justice,” Pandecta Research
Law Journal 17, no. 1 (2022): 158-66, https://doi.org/10.15294 /pandecta.v17i1.34022.
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scale land to investment interest for the benefit of business entities, but on the other
hand emphasizes the distribution of land for the benefit of community as outlined in
agrarian reform.

Among the two types of authority, the one that most strongly colors the Land Bank is
the authority to promote large-scale investment or business based on the
understanding of capitalism which means market-based economy. This view holds that
economic development and growth can only be achieved through capital investment.*
The main characteristic of capitalism is the economization of life or seeing everything
as an object for economic gain. Capitalism emphasizes the freedom to own objects so
that a person (human/legal entity) can own resources (including land) on a very wide

scale to support his/her production activities.*?

This view of capitalism is elaborated in the Land Bank’s authority in providing ease of
business license especially in acquiring land as well as cooperating with business
entities in the context of economic development. In fact, the Land Bank can receive
entrusted land and make the land as an object of business cooperation, enabling the
Land Bank as the holder of management right. In such right, there are three types of
authority, namely cooperating land with other parties for business interest, imposing
tariffs and/or annual compulsory payment for the utilization of land, as well as
enforcing the land planning. The cooperation will therefore bring economic benefits in
the form of revenue or income to the region/state. This is in line with the substance of
Article 27 and Article 43 of the LBGR. The Land Bank’s assets include state assets that
are separated and must be accounted for. Good accountability is created when the Land
Bank, as an entity that organizes activities in the economic field, is able to maintain or
even increase the value of its assets from Rp2,500,000,000,000.00 as initial capital. The
increase occurs if the Land Bank carries out economical activities especially by
supporting investment. Another authority of the Land Bank is the authority to form a

business entity in supporting its operation, conduct investment activities and even

11 Alexander Sasu et al, “Land banking, land price and Ghana'’s informal land markets: A relational
complexity  approach,” Land Use  Policy @ 141, no. January (2024): 107133,
https://doi.org/10.1016/j.landusepol.2024.107133.

12 Astrid Agenjo-calderon, “The economization of life in 2 1st-century neoliberal capitalism : A systematic
review from a feminist political economy perspective 3,” Structural Change and Economic Dynamics 58
(2021): 185-92, https://doi.org/10.1016/j.strueco.2021.05.009.
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formulate rules regarding these investment activities, as well as receiving temporary

capital participation in the form of shares.

The capitalist ideology that underlies the various powers of the Land Bank and its
profit-seeking objectives clearly contrasts with its other powers, namely implementing
agrarian reform, which will not provide economic benefits and is based on socialist
ideology. This agrarian reform is divided into two categories, namely land
redistribution and asset legalization. Land redistribution is carried out by distributing
land to landless parties and farmers who control a minimum amount of land and

several communities with certain classifications.

The Land Bank’s authority in carrying out agrarian reform remains a problem since
Article 22 of the LBGR explicitly states that 30% of the land owned by the Land Bank is
the object of agrarian reform. However, in other laws and regulations, namely Article
28 paragraph 2 letter k of Presidential Regulation No.113 of 2021 on the Structure and
Implementation of the Land Bank Agency states that one of authorities of the Land
Bank is to determine the form of agrarian reform area and social interests. With this
authority, the Land Bank can determine a smaller area to be allocated as the object of
agrarian reform. Accordingly, it will cause losses to the people who are supposed to

receive land redistribution.

The lack of clarity regarding these arrangements is at odds with the views of Hans
Kelsen, who advocates for the law to be arranged hierarchically, systematically, and
harmoniously in order to create legal certainty.* According to Kelsen, the law is a
system of norms based on a necessity-by-necessity (das sollen) principle. The norm
itself is seen as a product of deliberative human thought on morality and meta-ethical
values through human will. This norm is then regarded as law when it is formalized in
writing by the authorized institution, containing orders. Furthermore, Kelsen's
Stufenbeauthorie delves deeper into the genesis, emergence, and evolution of law into
a positive legal regulation. Accordingly, it can be posited that Kelsen's assertion that

legal norms must be arranged in tiers and layers from lower sources to higher ones is

13 Nathan Gibbs, “The Foundations of Constitutional Democracy: The Kelsen-Natural Law Controversy,”
Canadian  Journal of Law and  Jurisprudence 37, no. 1 (2024): 79-107,
https://doi.org/10.1017/cjlj.2024.3.
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intended to ensure synchronization and non-contradiction between the upper legal

regulations and the legal regulations below, and vice versa.**

The lack of clarity of substance is in clear violation of the provisions regarding the
hierarchy of laws and regulations as stipulated in Law Number 11/2012 concerning
the Establishment of Legislation (hereinafter referred to as the “Establishment of
Legislation Law”). This regulation explains that in tiered and layered legal norms, the
understanding applies if the lower norm applies, is sourced and is based on a higher
norm continuously until it meets a hypothetical and fictitious basic norm.** This leads
to the conclusion that Presidential Regulation No.113 of 2021 on the Structure and
Implementation of the Land Bank Agency is in contradiction with the LBGR, which has
a higher hierarchy as stated in Article 7, paragraph (1) of the Establishment of

Legislation Law.

Legal certainty is achieved if three elements are met, namely knowability, reliability
and predictability. In the context of predictability, the aspect of clarity in law has an
important role as a reference in acting both for the community and the parties related
to the implementation of authority related to the land bank agency. This is also
reinforced by the view of Lon L. Fuller who places clarity as one of the eight principles

that must be met to formulate a good law.

Organizing agrarian reform will also put the Land Bank in a dilemmatic position due to
overlapping authority with Acceleration Team of Agrarian Reform whose mandate is
stated in Article 20 of Presidential Regulation No0.62 of 2023 on Acceleration of
Agrarian Reform Implementation. The duty of this task force is coordinating the
provision of land for agrarian reform and coordinating the implementation of land
redistribution. The Agrarian Reform Task Force can be established at the central level,

provincial level and district/city level. The overlapping authority potentially causes

14 FX. Adji Samekto, “Menelusuri Akar Pemikiran Hans Kelsen Tentang Stufenbeautheorie Dalam
Pendekatan = Normatif-Filosofis,”  jurnal =~ Hukum  Progresif 7, mo. 1 (2019): 6,
https://doi.org/10.14710/hp.7.1.1-19.

15 Husna Sartika Eddy Purnama, Ilyas Ismail, “Standard Patterns of Considerations in Law, District
Regulation and Qanun Based on Legal Rules in Indonesia,” Pancasila and Law Review 3, no. 1 (2022): 15-
30.
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institutional conflicts, overlapping policies, and confusion among officers at the

operational level. This condition also leads to the absence of legal certainty.
Another issue is the recipient of land distribution, namely:

Ministries/agencies;
Local governments;

Social and religious organizations; and/or

s W hoe

Communities appointed by the central government.

The simultaneous use of the terms “land distribution” and “agrarian reform” in the
LBGR and Presidential Regulation on the Structure and Implementation of the Land
Bank creates confusion because the essence of agrarian reform is land redistribution.
The confusion increases when analyzing the subjects of the land distribution, which are
different from the subjects of agrarian reform stipulated under Presidential Regulation
on Agrarian Reform. The placement of ministries/institutions, local governments,
social and religious organizations; and/or communities determined by the central
government as recipients of land distribution clearly contradicts the purpose of
agrarian reform to provide equal distribution of land ownership for people whose land

below the minimum limit.

The inclusion of subjects other than the community is not only inaccurate but can also
eliminate the rights of people who actually deserve and meet the criteria as the
recipients of land of agrarian reform objects. Moreover, currently the inequality of land
ownership in Indonesia reaches 0.79, suggesting that 1% of Indonesians control 79%
of the land so that the remaining 21% of land area is contested by 99% of Indonesians.®
The lack of clarity regarding the concept of agrarian reform and land distribution in the
regulation on the Land Bank and the inaccurate subject of land distribution which also
differs from the provisions contained in Presidential Regulation No. 62 of 2023 on
Acceleration of Agrarian Reform Implementation further dissolves the concept of

agrarian reform in the regulation on the Land Bank.

16 Mahmud Umar Suwarti dan Nurlaila Kadawrati Papuluwa, “Analisis Ketimpangan Penguasaan dan
Pemilikan Tanah Pasca Reforma Agraria di Indonesia,” Syntax Literate: Jurnal Ilmiah Indonesia 13, no. 1
(2023): 104-16.
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The above descriptions show the Land Bank’s disorientation of authority and
overlapping regulations which ultimately lead to legal uncertainty in the
implementation of the Land Bank’s authority. This legal uncertainty has two
consequences, namely the absence of definite guidelines for law enforcement or
administrative officials in carrying out their duties and the absence of stability in the

legal system itself.

The analysis in this article is not only limited to aspects of legal certainty but also
further discusses about justice as a prime value in law (the primacy of justice) or what
Dworkin calls the best political morality. Dworkin asserts that interpretations
involving principles and morality must be taken into account, particularly in the
pursuit of justice in the legal realm.?” Dworkin provides his view on justice that is
relevant in the agrarian context. That justice is needed in the face of social facts
regarding the existing inequalities.’®* Examined from the perspective of justice, the
LBGR emphasizes more on promoting investment rather than conducting agrarian
reform and it tends to cause injustice. Injustice arises because the Land Bank focuses
more on protecting the investment of business entities who are strong parties and
overrides agrarian reform which is the interest of weak communities. The Land Bank
is a body whose main function is to facilitate business licenses and even becomes direct
actors through the formation of business entities and various other authorities that
tend to favor the economic aspect. On the other hand, the authority regarding agrarian
reform is only briefly mentioned and not well elaborated. The focus is clearly more
oriented toward a profitable land bank agency than organizing activities in the field of

agrarian reform which are social in nature and do not increase asset value.

The aforementioned description shows that there are several factors that cause the
Land Bank to demonstrate a tendency to act as an institution that supports economic

growth rather than a social institution that implements agrarian reform, namely:

17 Damiano Canale dan Giovanni Tuzet, “Legislative Intentions and Counterfactu-als: Or, What One Can
Still Learn from Dworkin’s Critique of Legal Positivism,” Ratio juris 36, no. 1 (2023): 26-47,
https://doi.org/10.1111/raju.12368.

18 Muh Afif Mahfud, Naufal Hasanuddin Djohan, dan Muhammad Fahad Malik, “Constitutionality of
Simultaneous Extension and Renewal of Land Rights,” Jurnal IUS Kajian Hukum dan Keadilan 12, no. 1
(2024): 159-76, https://doi.org/10.29303/ius.v12i1.1360.
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The regulations regarding the Land Bank, both the LBGR and Presidential
Regulation on the Structure and Implementation of the Land Bank, are
derivatives of the Job Creation Law, which is oriented to increase investment
and economic growth as stated under Consideration of Basic Agrarian Law.
The regulations on the Land Bank neither remember nor cite the BAL as an
umbrella act in the agrarian sector. They do not recall or cite the UUPA as the
legal umbrella in the agrarian sector. This shows the disharmony of regulations
and norms as Hans Kelsen pointed out in Stufenbeautheorie, although the BAL
is a populist-responsive law that calls for justice through equitable distribution
of land ownership and prohibits monopoly of land tenure.

The regulations on the Land Bank prioritize the aspects of investment and
economic growth rather than agrarian reform. This can be seen from the many
roles of the Land Bank in the field of economic growth such as (1) developing
land for industrial estates, special economic zones and other economic zones;
(2) establishing business entities to support the implementation of the Land
Bank; (3) facilitating investment management and (4) making capital
participation.?®

The concept and subject of agrarian reform are unclear in the regulation on the
Land Bank because the recipient of land distribution is not stated;

There is an overlap of authority in the implementation of agrarian reform
between the Land Bank and the Acceleration Team of Agrarian Reform. This
overlapping authority can have an impact on the implementation of agrarian
reform at the central and regional levels because the Land Bank can also
establish representatives in the regions while the Acceleration Team of
Agrarian Reform also consists of the Acceleration Team of Agrarian Reform at

the Central Level, the Provincial Level and the Regency/City Level.

1% Rahayu Subekti et al., “The urgency of the legal strategy of abandoned-land use through the formation

of

land bank in Indonesia,” Cogent Social Sciences 9, no. 1 (2023),

https://doi.org/10.1080,/23311886.2023.2239050.
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These five factors make it difficult for the Land Bank to carry out agrarian reform and
encourage it to focus more on activities that support economic growth and

investment, which can actually lead to inequality in land ownership.

4.2. Examination of Land Bank’s Authority Based on Talcott Parsons' Cybernetic
Concept

The government through the Land Bank is faced with two choices: supporting the
accumulation of land control and ownership by business entities for investment
purposes or redistributing land to the community. Examining the government's choice
can be based on a theoretical analysis as one of the functions of a theory is to explain
reality. The theory that can be used to examine this issue is the cybernetic theory
proposed by Talcott Parsons. The word cybernetics itself is an absorption of the word
cybernetics which means automatic control. This word was first introduced by Norbert

Weird in 1948.2°

Talcott Parsons states that life is composed of various subsystems, namely economic,

political, social and cultural subsystems, whose functions are as follows:?*

1. The economic subsystem has an adaptation function, namely adjusting to the
organic physical environment through control of resources;

2. The political subsystem determines the goals to be achieved;

3. The social subsystem serves to integrate; and

4. The cultural subsystem maintain patterns.
The question is where the law is located in the series of subsystems that make up
system in this theory. Parsons places law as part of the social subsystem. In fact, in his
book, the explanation of the social subsystem is closely related to law because of its
coercive nature and it provides guidelines regarding actions that should be taken. Legal

norms have an important role, especially in regulating the allocation of rights and

’

20 Mario De Benedetti, “Bruno Leoni ’ s Concept of Law and Representation in The Cyber Age: A
Cybernetic Model,” Open Political Science 3, no. 1 (2020): 56-65.

21 Richard Ormerod, “The history and ideas of sociological functionalism : Talcott Parsons , modern
sociological theory , and the relevance for OR modern sociological theory , and the relevance for OR,”
Journal of  the Operational Research Society 0, no. 0 (2019): 1-27,
https://doi.org/10.1080/01605682.2019.1640590.
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obligations.

After identifying the position of law in the life system, the next step is to examine the
relationship between law and various other life subsystems. This is in line with the
definition of the system itself, which is a combination of various subsystems that are
interrelated with each other to carry out certain functions. The word “system”
indicates the interaction space between the various subsystems so that there is a
relationship of mutual influence between the various subsystems where the output of
one subsystem becomes an input for other subsystems. The interaction occurs because
the output of one subsystem will be an input or input for other subsystems so that the
relationship between subsystems is not only close but can even be said to be very
close.? A more complete picture of the relationship between these subsystems is as

follows:

Figure 1. Talcott Parsons Subsystem

ULTIMATE REALITY
HIGH INFORMATION

CULTURE = LATENCY

>

° SOCIAL = INTEGRATION 9

= (LAW) =

5 3

2 g
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22 Teddy Asmara, “The Effectiveness of Gratification Arrangements as Part of Corruption Crimes in
Indonesia: A Theoretical Study in Talcott Parsons Perspective,” International Journal of Criminology and
Sociology 10, no. 1 (2021): 906-11, https://doi.org/10.6000/1929-4409.2021.10.107.
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In general, the world’s subsystems are polarized in two environments, namely the
organic physical environment (related to fulfilling necessity) and the ultimate reality
(related to values). The closer subsystem to the organic physical environment, the
higher energy, but the less of value because it is distant from the ultimate reality. In

contrast, the closer the ultimate reality, the more value but the less energy.

Based on the above scheme, the economy, as the closest subsystem to the organic
physical environment, has the highest energy and therefore the power to control and
influence various other subsystems with lower energy. Under such conditions,
economic interests represented by groups of business entities with large capital-based

investments can control various other subsystems in life.

In relation to the Land Bank in which there is a contestation between economic
interests to support investment and agrarian reform with a social dimension, the
economic subsystem based on the concept of Talcott Parsons will override the agrarian
reform aspect because the economic subsystem has greater energy than the energy of
the social aspect because economy has a closer position to the physical organic

environment.

When the economic aspect that upholds investment and economic growth overrides
the social aspect (agrarian reform), legislations tend to accommodate the interests of
business entities and override land redistribution to homeless people and people who
own small patches of land.?> Based on such perspective, the Land Bank potentially
creates injustice for these communities. This injustice occurs because there is no
partiality to the weak, whereas one of the fundamental elements in creating justice is

partiality to the weak.

At this point, the article of Kautsky and Engels shows how industrial interests override

or take over farmers' lands, giving rise to a land monopoly by industry and putting

23 Adhi Putra Satria, “Sibernetika Talcott Parsons: Suatu Analisis Terhadap Pelaksanaan Omnibus Law
Dalam Pembentukan Undang-Undang Cipta Lapangan Kerja Di Indonesia,” Indonesian State Law Review
(ISLRev) 2,no. 2 (2020): 111-18, https://doi.org/10.15294 /islrev.v2i2.37317.
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farmers in a weaker position.?* Farmers' welfare is only possible if there are policies
that are pro-small farmers and have strong bargaining power in a country. In relation
to the concept of a land bank agency, it is important to reflect on Engels' statement that
without the state's alignment for farmers, farmers’ survival and win against the
interests of capitalism or industrialization is merely an illusion.? This can also be
linked to Eric Hoddy's view that agrarian crises are caused by neoliberalism. This is
certainly very detrimental to farmers, especially when there are agrarian crises and
conflicts in presenting inequality and powerlessness of the peasantry in the social and
economic dimensions. Agrarian crises also cause inequality and powerlessness of the
peasants in the face of neoliberalism.?® This phenomenon can be attributed to the
inability of numerous farmers to effectively utilize resources in an optimal manner.
This subsequently renders them susceptible to the influence of hegemonic power

structures and capitalist agendas, which perpetuate agrarian crises.?”’
4.3. Deconstruction of Land Bank’s Authority Based on Justice

The aforementioned explanation indicates a weakness in the Land Bank, and therefore
a deconstruction is necessary. The initial deconstruction is the deconstruction of
liberalistic concept underlying the Land Bank. Changes are not possible without a
change in the Job Creation Law as the LBGR and Presidential Regulation on the
Structure and Implementation of the Land Bank are merely elaboration of the Job

Creation Law.

The change of perspective that underlies the Land Bank from liberal perspective to
social justice-based perspective causes the Land Bank not to lean towards the

convenience of investors in its operation but carry out functions that emphasize the

24 Matias Nahuel Oberlin Molina, “The Anti-Imperialist Conception of the Agrarian Reform in the Work
of the Jesuit Ignacio Ellacuria (1970-1979),” América Latina Hoy, 2022, 1-16,
https://doi.org/10.14201/alh.26916.

%5 Bernardo Bianchi Emilie Filion-Donato; Marlon Miguel and Ayse Yuva, Materialism & Politics, ICI Berlin
Press, (Berlin: ICI Berlin Press, 2021), https://doi.org/10.37050/ci-20.

26 Eric T. Hoddy, “Peasants’ Rights and Agrarian Violence in Transitional Settings: From Transitional
Justice to Transformative Agrarian Justice,” Journal of Human Rights 20, no. 1 (2021): 91-109,
https://doi.org/10.1080/14754835.2020.1850242.

27 Andrew Flachs, “Charisma and agrarian crisis: Authority and legitimacy at multiple scales for rural
development,”  Journal of Rural Studies 88, no. September (2021): 97-107,
https://doi.org/10.1016/j.jrurstud.2021.10.010.
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welfare of whole people as mandated in the precepts of social justice and the objectives
of national agrarian law, namely the greatest prosperity of the people. Social justice has
several dimensions, namely provision of opportunities for all parties to develop their
lives and attention to weak parties so that they can have access to basic necessities.?
In Maity's view, the partiality of government to the market as in the land bank agency
concept tends to cause injustice and reduce the poor’s power and economic capacity.
The majority of Indonesian farmers should receive more attention in agrarian
management instead of favoring the authority that potentially marginalizes the rights

of poor farmers.

There are at least four legal instruments that require the creation of social justice in
the agrarian sector, namely Pancasila, the 1945 Constitution of Indonesia, People’s
Consultative Assembly Decree No. IX/MPR/2001 on Agrarian Reform and Natural
Resource Management, People’s Consultative Assembly Decree No. XVI/MPR/1998 on
Political Economy in the Framework of Economic Democracy and Basic Agrarian Law.
To provide a brief description of the aspects of social justice in the various laws and

regulations above, the authors present their substance in the following table:

Table 1. Description of Social Justice in the Various Laws and Regulations
LEGAL INSTRUMENT RELATED PRECEPT OR ARTICLE
Pancasila The Fifth Precept states Social Justice for

Alll ian Peopl
(Ideology and Source of All ndonesian People

Sources of Law)

1945 Constitution of Indonesia  Article 33 paragraph (3) emphasizes that
the earth, water and natural resources
contained therein are utilized for the

greatest prosperity of the people.

Article 28 D paragraph (1) regulates the

28 Mary Romero, “Sociology Engaged in Social Justice,” American Sociological Review 85, no. 1 (2020): 1-
30, https://doi.org/10.1177/0003122419893677.

2% Shrabanti Maity, “Rawls’ difference principle, self-help group, financial inclusion and social cohesion—
lore or actuality? Experience of Central Assam,” Humanities and Social Sciences Communications 11, no.
1 (2024), https://doi.org/10.1057 /s41599-024-02708-z.

http://ejurnal.ung.ac.id/index.php/jalrev/ JALREV 6 Issue 02 2024

255



right for everyone to obtain recognition,

guarantees, protection and fair legal

certainty.

Article 28 H paragraph (2) regulates the
right for everyone to receive facilities and

special treatment to obtain equal

opportunities and benefits to realize

equality and justice.

People’s Consultative Assembly

Decree No. IX/MPR/20010on
Political Economy in the
Framework of Economic
Democracy

Article 7 stipulates that the management
and utilization of land and other natural
resources must be carried out fairly by
eliminating all forms of concentration of

control and ownership of land.

People’s Consultative Assembly
Decree No. IX/MPR/2001 on
Agrarian Reform and Natural

Resource Management

Article 3 stipulates that natural resource
management must be carried out in an
sustainable and

optimal, fair,

environmentally friendly manner.

Article 5 paragraph 1 letter b stipulates

that the rearrangement of control,
ownership, use and utilization of land (land
reform) must be carried out based on the
value of justice by paying attention to land

ownership for the people.

Basic Agrarian Law

Article 11 paragraph 2 stipulates that
agrarian management must guarantee the
of the

protection interests of the

economically weaker groups.

Source: processed from various sources
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The discourse on social justice is invariably associated with welfare, as evidenced by
Soepomo's statement that social justice is a consequence of an integralistic state for all
Indonesian people so that they can fulfill their needs or achieve prosperity. The
purpose of social justice is to create a balanced and orderly society where all people
have the same opportunity to build a decent life.3® This statement leads the authors to
the understanding that the concept of justice has a relationship with the concept of a

welfare state, and that social justice is essentially the core value of a welfare state.

The concept of welfare state is relevant to be adopted in Indonesia since it is in
accordance with the state's goal of promoting general welfare. In the agrarian sector,
this welfare state concept can be linked to Article 33 paragraph 3 of the 1945
Constitution of Indonesia which authorizes the state to exercise control over the earth,
water and natural resources aimed at creating the greatest prosperity of the
Indonesian people. In relation to the phrase “the greatest prosperity of the people”, it
is appropriate to refer to the Constitutional Court Decree that one of the indicators of
the greatest prosperity of the people is the level of equitable distribution of resources

for the community.

The importance of land equality for the community is also stated in People’s
Consultative Assembly Decree No. XVI/MPR/1998 which emphasizes fair agrarian
management that eliminates various forms of monopoly or concentration of control
over agrarian resources. In addition, this regulation also emphasizes the importance of
land as instrument to attain prosperity for all Indonesians, especially poor farmers. In
this regard, the focus of the Land Bank, which prioritizes the promotion of investment,

is potentially not in line with the concept of justice.

For agrarian resources to provide benefits for everyone, especially the peasants,
equitable land ownership through various programs must be prioritized ahead of land
redistribution. Equitable land ownership can only occur if the government
understands the different social and economic conditions of the people. At that point,

the economically disadvantaged should be provided facilities as stated in the BAL,

30 Ajeng Yolani et al, “Risalah Tentang Konsep Negara Integralistik,” Forum Riset [Imiah Kajian
Masyarakat Indonesia 1, no. 2022 (2024): 1-14
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which is in line with John Rawls’s view.3!

A society constructed based on John Rawls' concept of justice is a well-ordered society
that works together to create justice. This is also why John Rawls, in his book Justice as
Fairness, defines society as a cooperative venture of mutual advantage. There are three

characteristics of a well-ordered society, namely:3
1. A common will of the society to create justice;
2. Individuals in the society working together to realize justice;

3. Institutions in society supporting people in understanding and applying the

principles of justice, both rights and obligations.

The focus of John Rawls' concept of justice is the establishment of institutions in a fair
and just society as justice is related to the basic structure of society or the way social
institutions distribute rights and obligations in society. John Rawls introduced the idea
of reflective equilibrium, which means that humans have the ability to think and
prioritize the value of justice. These two aspects are inseparable because in order to
achieve justice, clear logic is necessary.** The Land Bank’s authority clearly does not
demonstrate clear logic as there is disorientation and even overlapping authority. It is
disorienting because the Land Bank prioritizes corporate and investment interests
over land distribution for the community to achieve equitable distribution of land
ownership. The Presidential Regulation No. 62 of 2023 on Agrarian Reform also states
that the Land Bank can only allocate 30% of its land for agrarian reform purposes.
Moreover, agrarian reform will also be hampered by the overlapping authority
between the Land Bank and the Agrarian Reform Acceleration Team in its

implementation.

John Rawls, whose ideas are influenced by Rosseeau, argues that to create equality, it

31 John C. Hayvon, “Action against inequalities: a synthesis of social justice & equity, diversity, inclusion
frameworks,” International Journal for Equity in Health 23, no. 1 (2024): 1-14,
https://doi.org/10.1186/s12939-024-02141-3.

32 Jinghua Chen, “Rawls and the Global Original Position,” Croatian Journal of Philosophy 23, no. 67
(2023): 113-32, https://doi.org/10.52685/cjp.23.67.6.

33 Akira Inoue et al.,, Reflective equilibrium in practice and model selection: a methodological proposal from
a survey experiment on the theories of distributive justice, Synthese, vol. 203 (Springer Netherlands, 2024),
https://doi.org/10.1007/s11229-024-04544-9.
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is necessary to understand the social structure, namely the different needs that exist in
society. In this context, siding with the weak and disadvantaged becomes important
because a well-ordered society is a society that collectively creates justice. The
attention to the disadvantaged is also expressed by various experts including Amartya
Sen and Ronald Dworkin. Ronald Dworkin introduced the concept of equality of
resources, including political preference which also emphasizes on protection of the
disadvantaged.** In this case, the vulnerable society refers to civil society and peasants,

not business entities that have stronger economic powers in a well-ordered society.

The well-ordered society proposed by Rawls can be linked to the views of John Finnis.
According to Finnis, all decisions taken by the government should pay attention to
basic goods and practical reasonableness to ultimately create justice. Justice in Finnis'
view consists of three aspects. First, it relates to two or more people. Second, it consists
of obligations (duties) related to the rights of others. Third, it is related to equality. This
equality aims to create a common good, namely the common good of a community, not

oriented towards certain individuals but all individuals in the community.

Justice in John Rawls' view is mainly aimed at fulfilling primary goods, namely the basic
needs of humans to live their lives, which then become a measure to categorize the
least advantaged or disadvantaged, which in this case are people who need land
(agrarian reform subjects). Land ownership for disadvantaged communities should be
prioritized by the Land Bank instead of corporate interests because the need for land

is a primary need for these communities.

The concept of justice in the above national legal instruments is clearly incompatible
with the concept of the Land Bank. This is because the concept of justice requires that
all people can gain access to land to realize equitable distribution of land ownership.
On the other hand, the Land Bank has a primary orientation to facilitate investments
that require land control on a large scale, resulting in greater inequality of land
ownership. Although the Land Bank has an obligation to carry out agrarian reform, an

analysis from the perspective of Talcott Parsons shows that agrarian reform will be

34 Maricarmen Jenkins, “Defending Dworkin’s One-System Anti-Positivism,” Canadian Journal of Law and
Jurisprudence 37, no. 1 (2024): 109-31, https://doi.org/10.1017/cjlj.2024.2.
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difficult and even sidelined. Under these conditions, the land bank concept is not in
accordance with the value of social justice that requires equal distribution of land

ownership.

The lank bank concept is also not according to partiality for disadvantaged person as
stipulated in Article 28 H paragraph (2) and Article 11 paragraph (2) of BAL. The Land
Bank, more oriented towards promoting investment by stronger parties (business
entities) and certainly require land on a large scale, can narrow the land controlled by
the peasants and communities in a weaker position. The less land controlled by
farmers, the less their income. The lack of community land tenure due to the transfer
to business entities is certainly not in line with the value of justice which requires
protection and alignment with the disadvantaged. Social justice can be understood as

equality of opportunity or access on the one hand and equality of results on the other.

In connection with the overlap between the authority of the Land Bank and the
Acceleration Team of Agrarian Reform, the Land Bank’s role should be directed to
control, mapping, maturation in the utilization, and the use of land to assist the
implementation of agrarian reform carried out by the Acceleration Team of Agrarian
Reform. This is to ensure that the Land Bank does not carry out agrarian reform but
only serves as an institution that assists in the maturation of land to be distributed by
the Acceleration Team of Agrarian Reform. Thus, agrarian reform is not the authority
of the Land Bank but the Acceleration Team of Agrarian Reform to avoid overlapping

policies.

5. Conclusion

The Land Bank has a disoriented authority because it has conflicting authority, namely
the authority to facilitate and support investments that require land on a large scale,
which is based on capitalism, and the authority to carry out agrarian reform, which
tends to be socialist in nature and emphasizes the redistribution of land to the
community to realize equitable land ownership. There are also several overlapping
regulations regarding the authority in determining the land of agrarian reform objects
and the recipients of land redistribution. There is also an overlap in the authority to

implement agrarian reform between the Land Bank and the Acceleration Team of
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Agrarian Reform. Based on Talcott Parsons's cybernetic concept, such conditions
encourage the Land Bank to prioritize its authority to support investment and put
agrarian reform aside. The resulting impact is injustice because the Land Bank
prioritizes the interests of business entities who are economically superior to the
people who are subject to agrarian reform who do not own land or control land smaller

than the minimum limit.
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